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1. [bookmark: _Toc226017774]Purpose
This document sets out when SEPA will take action to control or reduce the discharge of phosphorus into rivers and freshwater lochs when: 
· Determining permit applications for discharges to the water environment.
· Designing action to achieve river basin management plan objectives (e.g. as part of a permit review).
· Monitoring or other evidence shows that water quality may be deteriorating (e.g. phosphorus concentrations increasing).
· There is a potential unauthorised breach of a phosphorus standard. 
2. [bookmark: _Toc226017775]What objectives need to be met?
SEPA needs to decide what, if any, action is necessary to:
· Prevent ecological quality deteriorating.
· Improve ecological quality where it is already affected by elevated concentrations of phosphorus.
To do this SEPA needs to:
· Determine if there is a reasonable likelihood of the ecology deteriorating. SEPA has a clear objective of acting to prevent unauthorised deterioration of ecological quality. The policy framework set for SEPA by Scottish Ministers says SEPA should do so whenever there is a reasonable likelihood that a breach of a phosphorus (or biological) standard could occur. Section 3.1 sets out the things SEPA will consider in determining if there is a reasonable likelihood of the ecology deteriorating.
· Determine if the ecology has deteriorated since 2008/09. There should have been no breaches of phosphorus standards or any deterioration in ecological quality since 2008/2009. If a possible breach is discovered since this time, SEPA needs to check if there really has been a breach. If the breach is real, enforcement action may be taken. Section 3.2 sets out the things that are considered in making this judgement. 
· If a breach occurred before 2008/09, determine if the ecology is worse than good. SEPA must have suitably high confidence that the environment is damaged before asking people to invest to restore the water environment. Specifically, suitably high confidence that ecological quality is really worse than good is required. Section 3.3 sets out the things that will be considered. 
3. [bookmark: _Toc226017776]How does SEPA make these decisions
[bookmark: _Toc226017777]3.1	Determine if there is a reasonable likelihood of the ecology deteriorating
There are phosphorus standards in directions to allow SEPA to classify and to help prevent deterioration when regulating discharges or inputs. However, no biological and chemical monitoring is error free and even the best environmental standards are not perfectly matched to ecological risk at all sites. SEPA needs confidence in classification results or risk or impact to take action. For example, if the water body classification is based on monitoring data from other water bodies with which the water body has been grouped[footnoteRef:2] SEPA will normally need additional evidence to confirm that the impact is present.  [2:  Groupings are made where water bodies are thought to have similar characteristics and be subject to similar pressures.] 

SEPA has a clear objective of acting to prevent unauthorised deterioration of ecological quality. The policy framework set for SEPA by Scottish Ministers says SEPA should do so whenever there is a reasonable likelihood that a breach of a phosphorus (or biological) standard could occur. However, the key principle is that if the balance of probability is that deterioration will occur, action should be taken to ensure it does not.
To determine if there is a reasonable likelihood that a breach of a phosphorus (or biological) standard could occur SEPA considers the following tests:  
1. Is there an upward trend in phosphorus concentration that is likely to breach a phosphorus standard if unaddressed? 
There must be evidence that the trend is both: 
· Real, i.e. not just random variability in monitoring results or a change in sampling or analytical methods etc. 
· Likely to cause a breach of a phosphorus standard if unaddressed.
Where the trend is weak or still some distance from breaching a standard there must also be both:
· A plausible explanation for the increase in concentrations and its likely continuation.
· If available, corresponding trend in ecological monitoring results or other signs of increasing ecological disturbance.
2. Has there been a breach of a phosphorus standard that has occurred since 2008/2009 and ecology is currently assessed as being in a better class?
To take action SEPA needs both: 
· Evidence of worsening conditions. The longer ago, the more evidence of worsening conditions SEPA will look for to conclude that there is a reasonable likelihood that ecological deterioration will follow. Such evidence might include an on-going upward trend in phosphorus concentrations or indications that the ecology is showing signs of disturbance as a result of the increase in phosphorus concentrations. 
· To be satisfied that neither the latest nor the previous phosphorus classifications were misclassifications, taking account of statistical assessments of confidence of classifications, trends in monitoring results and estimates of trends in phosphorus loadings. Further investigation or monitoring may be needed to increase certainty about the current classification before a decision can be made. However, if there is uncertainty about the original classification, it may not be possible to conclude that deterioration has occurred since 2008/2009. In this case, SEPA will apply test 4 when deciding what action is appropriate to ensure deterioration is prevented.
The activity causing the breach may be subject to enforcement action unless the breach:
· Resulted from land use changes. 
· The cumulative effects of authorised activities operated in compliance with authorisation conditions.
· Was authorised under an exemption. 
3. If authorised, would a proposed increase in phosphorus discharge cause a breach of a phosphorus standard or result in a “red” risk of deterioration of phosphorus class?
A standard SEPA risk assessment of a proposed discharge will be undertaken. WAT-G-074, EASR Guidance: Protecting and improving water quality, provides further information. 
4. Would a proposed increase in phosphorus inputs pose a significant risk of tipping the ecology into a lower class even though the phosphorus class would not change?
This test is for when the ecology is currently assessed as being in a better class than phosphorus. 
It can be concluded that any non-negligible increase in phosphorus concentration is likely to cause ecological deterioration if either:
· The ecology is already showing signs of disturbance as a result of elevated phosphorus concentrations but is still more likely than not to be in a better class than the phosphorus class.
· The ecology is not very clearly towards the top end of its class. 
However, in all cases, further inputs will be tightly constrained.
[bookmark: _Toc226017778]3.2 	Determine if the ecology has deteriorated since 2008/09
There should have been no breaches of phosphorus standards or any deterioration in ecological quality since 2008/2009 (the start of river basin planning and publication of the first full classification results). If a possible breach is discovered since this time, the first step will be to decide whether or not there really has been a breach. Apparent “breaches” often simply reflect: 
· Improvements in understanding of the condition of the water environment (eg changes in environmental standards, changes in assessment methods or just more monitoring data).
· Random variability in monitoring results. 
To decide if a breach is real or not SEPA needs to be satisfied that neither the latest nor the previous classifications were misclassifications. To do this statistical assessments of confidence of classifications, trends in ecology monitoring results, trends in phosphorus concentrations and estimates of trends in phosphorus loadings will be taken into account. 
Further investigation or monitoring may be needed to increase certainty about the current classification before a decision can be made. This may include looking at additional ecological indicators of phosphorus pollution. However, if there is uncertainty about the original classification, it may not be possible to conclude that deterioration has occurred. 
In very exceptional circumstances, SEPA may have permitted deterioration from high to good status to facilitate sustainable development. Before SEPA considers taking action, this needs to be ruled out. 
An unauthorised breach may have resulted from unauthorised discharges, including those resulting from non-compliance with the conditions of an authorisation. The activity causing the breach may be subject to enforcement action unless the breach:
· Resulted from land use changes. 
· The cumulative effects of authorised activities operated in compliance with authorisation conditions.
· Was authorised under an exemption. 
SEPA will always consider what can be done to restore ecological quality or reduce the risk of ecological deterioration. 
[bookmark: _Toc226017779]3.3 	If a breach occurred before 2008/09, determine if the ecology worse than good
The bar for requiring action to achieve an improvement objective set in the relevant river basin management plan is different from action to prevent unauthorised deterioration of ecological quality. These objectives are aimed at environmental impacts that were already present prior to river basin management planning. However, some of these impacts were not detected by the monitoring programmes in place at that time and have only come to light more recently. The policy framework set for SEPA by Scottish Ministers says that SEPA must have suitably high confidence that the environment is damaged before asking people to invest. Specifically, suitably high confidence that relevant ecological quality is really worse than good is required. This is because the action required to reduce phosphorus inputs can be expensive and requiring it when SEPA is not sure it is needed could lead to unnecessary costs. 
To determine if the ecology is really worse than good statistical confidence that the ecology is at least moderate is needed (ie the sum of the probabilities of it being moderate, poor or bad).
If there is not high statistical confidence that the ecology is really worse than good, the overall weight of evidence that the class is worse than good is needed. This will include consideration of any other relevant ecological data, the concentrations of phosphorus, including the degree to which they exceed the standard for good and analyses of trends. 
Further investigation or monitoring may be needed to increase certainty about the current classification before a decision can be made. This may include looking at additional ecological indicators of phosphorus pollution.
4. [bookmark: _Toc226017780]Timing of action 
Where a risk of deterioration has been identified, action should be taken in time to prevent the deterioration. 
If an unauthorised breach of a standard has been discovered, action should be taken to address the breach as possible and in line with SEPA’s enforcement policy and guidance. 
If action is planned to achieve an improvement objective established in the river basin management plan, action should be taken so that it enables achievement of the objective by the deadline set in the plan. A different timetable for achieving an improvement objective can be set if the operator wants to act earlier. The deadline should be extended or a less stringent objective set if, as part of the permit review process, it is considered that making the improvement by the original deadline would be technically infeasible or disproportionately expensive.
[bookmark: _Toc226017781]Disclaimer
Whilst every effort has been made to ensure the accuracy of this guidance, SEPA gives no warranty, covenant or undertaking (express or implied) regarding the fitness for purpose of, or any error, omission or discrepancy in this guidance. Reliance on its contents and the contents of any websites that are linked to or from this guidance is entirely at the user’s own risk. SEPA is not liable for any loss or damage that may come from using this guidance. This includes:
· any direct, indirect and consequential losses
· any loss or damage caused by civil wrongs, breach of contract or otherwise
SEPA reserves the right to depart from this guidance and take appropriate action as it considers necessary or appropriate. Operators are responsible for ensuring that they are compliant with the law. If necessary, independent legal / specialist advice should be sought.
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